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Tlie  Schuylkill  and  Dauphin  Improve¬ 
ment  and  Rail  Road  Company,  Ap¬ 
pellants  and  Defendants  below, 
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S.  C. 

January  Term,  1866. 
No.  39. 

(In  Equity.) 


Certificate  from  Nisi  Prius. 


NAMES  OF  THE  PARTIES,  Ac. 

This  was  a  Bill  in  Equity,  filed  by  William  Schmoele  and 
Henry  Schmoele  against  The  Schuylkill  and  Dauphin  Improve¬ 
ment  and  Rail  Road  Company,  praying  a  special  injunction, 
which  was  granted  by  his  Honor  Mr.  Justice  Read,  on  the  2d 
day  of  April,  A.  D.  1866,  from  which  this  Appeal  was  entered 
under  the  provisions  of  the  Act  of  14th  February,  A.  D.  1867. 

ABSTRACT  OF  BILL,  Ac. 

The  Bill  charges  that  by  lease  dated  2d  of  February,  A.  D» 
1864,  complainants  rented  of  defendants  for  the  term  of  fifteen 
years  (with  the  privilege  to  complainants  of  a  renewal  for  ten 
more,)  the  exclusive  right  of  mining  stone  coal  on  a  tract  of  land 
of  the  defendants  in  Porter  Township,  Schuylkill  County,  the 
complainants  to  have  the  right  to  cut  timber  for  their  improve¬ 
ments,  which  were  to  be  erected  at  their  own  expense,  and  to 
consist  of  two  collieries,  working  machinery,  dwelling  houses  for 
miners,  railroads,  Ac. 
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The  rent  was  to  commence  October  1,  1864,  by  which  date 
complainants  were  to  complete  their  improvements,  the  com¬ 
plainants  agreeing  to  mine  and  raise  from  that  date  80,000  tons 
of  coal  from  one  colliery  to  be  located  upon  the  Mammoth  Vein, 
and  40,000  from  another  upon  the  Bear  Gap  Vein,  exclusive  of 
pea  coal,  per  annum ;  and  in  case  of  default  in  the  complainants” 
mining  and  raising  120,000  tons  of  coal  per  annum,  they  were 
“  to  pay  for  the  same  amount  of  coal  in  advance  of  mining  the 
same  as  though  they  had  so  mined  the  same  from  and  after  the 
1st  day  of  October,  1864.”  “  In  every  instance  of  failure  by 

the  complainants  in  fulfilling  the  stipulations  contained  in  said 
lease,  then  at  the  option  of  the  said  defendants  the  lease  should 
thereupon  be  forfeited.”  The  complainants  were  to  pay  rent  at 
the  rate  of  27  J  cents  per  ton  for  coal  larger  than  chestnut  size 
taken  from  the  Mammoth  Vein,  and  22 J  cents  per  ton  for  that 
larger  than  chestnut  from  all  other  operations,  and  ten  cents  for 
all  chestnut  coal,  free  from  government  tax. 

The  complainants  were  to  furnish  the  defendants  with  month¬ 
ly  statements  of  all  coal  sent  away  from  the  mines.  In  case  the 
veins  sould  prove  so  faulty  as  to  render  it  impossible  for  com¬ 
plainants  to  mine  the  120,000  tons“  from  either  or  all  the  veins/ 
they  were  to  be  released  from  the  obligation  to  do  so  to  the  ex¬ 
tent  /he  faults  might  exist,  provided  they  drove  a  sufficient 
amount  of  gangway  to  yield  that  amount  but  for  the  faults — de¬ 
fendants  to  have  right  to  distrain  upon  rent  getting  two  months 
in  arrear ;  in  case  of  breach  of  covenant  by  complainants,  de¬ 
fendants  to  have  right  to  re-enter. 

The  improvements  were  at  the  end  of  the  term  to  belong  to  de¬ 
fendants,  who  were  to  pay  $40,000  to  complainants  therefor, 
($20,000  lor  each  colliery,)  to  be  deducted  from  the  rents  at  ten 
cents  per  ton  of  coal  larger  than  chestnut  till  paid.  That  imme¬ 
diately  upon  execution  of  lease,  complainants  commenced  their 
operations,  and  have  expended  $120,000,  and  in  the  Spring  of 
1864  they  agreed  with  the  Reading  Rail  Road  Company  to  build 
a  lateral  road  to  these  operations.  That  during  thec  Summer 
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(1864)  the  president  of  the  company  informed  complainants  that 
the  company  had  been  notified  “  by  Mr.  Munson  that  he  and 
his  party  claimed  a  large  portion  or  all  the  lands  leased,  and  on 
which  the  operations  of  the  complainants  were  made ;”  that 
Munson  had  warned  the  company  not  to  make  the  branch  road, 
as  he  was  about  to  bring  an  ejectment.  The  rail  road  company 
did  not  construct  the  lateral  road.  That  complainants  after¬ 
wards  “effected  a  promise”  with  said  company  to  construct  said 
road  by  the  undertaking  on  the  part  of  the  complainants  to 
grade  five  miles  in  length  thereof,  which  complainants  believed 
they  would  accomplish  by  the  Spring  of  1866,  and  thus  be  en¬ 
abled  to  comply  with  the  terms  of  the  lease  “  as  far  as  at  all  pos¬ 
sible,”  by  the  Mammoth  Vein  operation.  That  in  October  1864 
Munson  and  others  did  commence  an  ejectment  in  the  Common 
Pleas  of  Schuylkill  county  against  the  complainants  and  defend¬ 
ants  “  for  a  large  part  of  the  premises  leased  ;”  also  issued  a  writ 
of  estrepement  in  said  proceedings,  preventing  complainants  and 
defendants  from  cutting  timber  and  digging  the  surface  of  said 
land,  or  driving  a  tunnel  from  an  adjoining  tract  of  land  into 
the  land  claimed  ;  that  said  ejectment  and  estrepement  are  still 
pending,  and  prevent  complainants  from  continuing  a  tunnel 
they  have  opened  to  the  line  of  land  claimed  by  said  Munson  ; 
also  from  cutting  timber,  digging/ &c.  That  on  November  27, 
1865,  defendants  had  notified  complainants  that  as  they  had  ne¬ 
glected  and  refused  to  render  monthly  accounts  for  coal  mined 
on  said  premises,  had  not  paid  or  offered  to  pay  the  rent  there¬ 
for,  or  for  the  120,000  tons  of  coal  to  have  been  mined  or  paid 
for  on  October  1st,  1865,  nor  had  driven  a  sufficient  amount  of 
gangway  on  either  or  all  of  the  veins  in  the  demised  premises  to 
prove  the  faultiness  in  them  and  thereby  show  the  impossibility 
on  their  part  to  mine  therefrom  the  quantity  mentioned  in  said 
lease,  defendants  declared  the  lease  forfeited,  and  that  it  was 
their  intention  to  re-enter  unless  the  complainants  within  thirty 
days  paid  the  rent  due  October  1st,  1865. 

Complainants  further  alleged  that  the  terms  of  the  lease  were 
agreed  upon  by  one  George  K.  Tryon,  acting  for  defendants,  and 
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one  H.  J.  Osterman  on  behalf  of  complainants;  that  “  the  basis 
on  which  the  terms  and  stipulations  in  said  lease  were  made,  and 
by  and  in  said  lease  afterwards  concluded  and  made  binding,  was 
that  the  only  prospecting  for  the  coal  veins  on  the  demised  lands 
by  the  miner,  Mr.  George  Daupert,  and  made  at  that  time,  to 
the  effect  that  the  Mammoth  Vein  extended  through  the  demis¬ 
ed  lands  from  the  easternmost  to  the  westernmost  point  thereof, 
was  correct  and  accurate. ”  That  it  has  since  been  proved  that 
which  was  supposed  to  be  the  Mammoth  Vein  is  the  Bear  Gap 
Vein,  extending  east  and  west  through  this  tract  between  three 
and  four  miles,  while  the  Mammoth  Vein  only  extends  in  the 
north-east  portion  of  the  tract  about  seven  hundred  yards.  That 
one  Wm.  XIofif,  Tryon,  Daupert  and  Osterman  freely  discussed 
this  matter,  and  all  agreed  that  the  Bear  Gap  Vein  was  the 
Mammoth  Vein  prior  to  the  making  of  the  lease;  that  Tryon, 
agent  for  the  defendants,  “considered  it  as  the  basis  of  the  sti¬ 
pulations”  to  mine  therefrom  80,000  tons  per  annum.  Owing 
to  the  mistake  made  as  to  the  veins,  complainants  were  obliged 
to  change  their  operations  from  those  first  projected,  and  they 
opened  a  colliery  on  the  Mammoth  Vein,  and  started  a  tunnel  to 
it  from  the  Bear  Gap  Vein.  The  plan  first  proposed  was  no 
longer  feasible,  and  the  stipulation  to  mine  80,000  tons  per  an¬ 
num  from  the  Mammoth  Vein  “  became  unreasonable,  and  with- 
in  the  time  limited,  unfairly  and  unreasonably  difficult  and  bur¬ 
densome  to  complainants.” 

That  complainants  pushed  forward  their  operations  vigorous¬ 
ly  until  their  efforts  were  impaired  by  the  refusal  of  the  Read¬ 
ing  Road  to  build  the  lateral  road ;  and  the  estrepement  sus¬ 
pended  operations  upon  the  Bear  Gap  Vein  and  the  tunnel  to 
the  Mammoth  Vein  aforesaid. 

That  the  complainants  would  have  been  able  to  comply  with 
the  terms  of  the  lease,  “  had  the  representations  as  to  the  loca¬ 
tion  of  said  Mammoth  Vein,  made  at  the  time  of  the  said  lease 
by  the  agent  of  the  said  defendants,  been  accurate.”  If  allowed  a 
reasonable  time  therefor,  they  will  be  able  to  fully  satisfy  the 


stipulations  of  the  said  lease  by  mining  the  required  amount  of 
coal  or  a  fairly  approximate  quantity  thereof,  provided  the  es- 
trepement  be  removed. 

Eelief  was  prayed  : 

1.  — That  defendants  might  be  restrained  from  exacting  a  for¬ 
feiture  of  the  lease,  and  from  re-entering,  untill  the  estrepement 
should  be  removed  and  the  ejectment  determined,  and  for  such 
time  thereafter  as  should  be  allowed  complainants  to  complete 
their  preparations  for  mining  large  quantities  of  coal,  as  they 
would  have  had  under  the  terms  of  said  lease,  if  the  said  eject¬ 
ment  had  not  been  brought  or  writ  of  estrepement  issued. 

2.  — That  they  might  be  enjoined  from  distraining  for  any  rea¬ 
son,  until  the  estrepement  was  removed  as  in  first  prayer. 

3.  — Other  and  further  relief. 

Injunction  affidavits  were  filed  in  support  of  the  Bill. 

On  the  part  of  the  defendants  the  affidavit  of  Geo.  K.  Tryon 
was  read  and  filed,  stating — 

That  the  notice  mentioned  in  the  lease  had  been  served,  and 
that  the  defendants  (unless  restrained)  intended  to  enforce  it.That 
complainants  had  not  rendered  the  monthly  accounts,  nor  dug  and 
mined  the  quantity  of  coal,  nor  done  the  other  acts  required  by 
their  contract ;  they  had  mined  coal,  but  had  not  paid  defend¬ 
ants  one  dollar.  That  defendants  were  suffering  great  loss  and 
injury,  receiving  no  income  from  their  property,  and  that  by 
reason  of  complainants’  dilatoriness  were  much  discouraged  in 
the  prospect  of  getting  any.  That  he  denied  that  the  basis  on 
which  the  terms  of  the  lease  were  made  was  that  the  prospect¬ 
ing  of  Daupert  that  the  Mammoth  Vein  extended  from  the 
easternmost  to  the  westernmost  point  of  the  demised  tract  was  ac¬ 
curate,  or  that  deponent  agreed  that  the  Bear  Gap  Vein  was  the 
Mammoth  Vein,  as  set  forth  in  the  said  bill.  Deponent  “  re¬ 
peatedly  and  always  told  complainants  that  he  knew  nothing  of 
coal  veins — that  he  had  been  informed  the  demised  lands  were 
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good  coal  lands.”  Complainants  had  examined  the  lands  be¬ 
fore  they  executed  the  lease,  deponent  was  informed  and  be¬ 
lieves.  Deponent  did  not  assure  complainants  that  the  pros¬ 
pecting  of  Mr.  Daupertwas  correct,  nor  that  the  Bear  Gap  Vein 
was  the  Mammoth  Vein,  nor  anything,  except  that  he  was  in¬ 
formed  there  were  several  coal  veins  on  the  land — made  no  other 
representations  than  herein  stated  which  he  then  and  now  be¬ 
lieves  true.  Did  not  know  till  he  saw  the  bill  that  Daupert  had 
made  a  survey  for  complainants.  Daupert  told  deponent  that  a 
number  of  veins  ran  through  the  land,  and  deponent  so  inform¬ 
ed  complainants.  That  complainants  had  grossly  mismanaged 
their  work — that  the  writ  of  estrepement  was  obtained  without 
notice  to  defendants,  that  one  of  the  complainants  mentioned 
it  to  deponent,  who  told  him  they  had  better  notify  the  compa¬ 
ny,  which  they  never  did,  though  complainant  promised  to  do 
so.  That  complainants  had  approached  the  Mammoth  Vein  by 
a  slope  with  which  the  writ  of  estrepement  did  not  interfere* 
either  with  that  work  or  that  vein  ;  that  for  a  number  of  years 
the  quantity  of  coal  required  by  the  contract  could  be  mined 
from  that  vein  alone,  if  the  complainants’  allegations  in  regard 
to  it  were  true. 

An  injunction  was  awarded  in  accordance  with  the  first  two 
prayers  of  the  Bill.  Security  ordered  in  $15,000.  The  learned 
Judge  filed  no  opinion  below. 

HISTORY  OF  THE  CASE. 

The  Bill  was  filed  December  21st,  1865 ;  the  Injunction 
granted  April  2d,  1866  ;  this  Appeal  taken  February  20,  1867. 
Subsequently  a  motion  was  made  before  the  learned  Judge,  who 
granted  it  to  dissolve  the  injunction,  which  motion  however  was 
afterwards  abandoned. 

In  the  Appendix  hereto,  appears  in  part  first,  a  copy  of  the 
Bill  and  Lease,  in  part  second,  the  affidavits  read  on  both  sides 
on  the  original  motion  for  the  injunction  and  a  copy  of  the  in¬ 
junction,  and  in  part  third,  the  affidavits  on  both  sides  read  on 
the  hearing  of  the  motion  to  dissolve  the  injunction. 
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ASSIGNMENT  OF  ERROR, 


The  Schuylkill  and  Dauphin 'j 
Improvement  &  Rail  Road  Co.  | 

vs.  y 

William  Schmoele  and  Henry 
Schmoele. 


s.c. 

Januarv  Term,  A.  D.  1887, 
'  No.  39. 

(In  Equity.) 

Cert  to  Nisi  Prius. 


The  learned  Judge  who  heard  the  cause  at  Nisi  Prius,  erred 
in  granting  the  special  injunction  prayed  for  in  the  bill  filed  in 
this  case. 

SHARPLESS, 

W.  L.  HIRST. 

For  Appellants . 


ARGUMENT  ON  PART  OF  APPELLANT. 

Upon  what  ground  or  under  what  head  ha^  Equity,  jurisdic¬ 
tion  of  this  case?  The  complainants  and  defendants,  both  with 
their  eyes  open,  made  a  contract  of  lease  of  coal  lands,  in  the 
usual  form,  to  commence  on  February,  2d,  1864;  complainants 
were  to  have  eight  months  to  complete  their  improvements,  which 
were  to  be  put  up  at  their  own  expense,  after  which  time  and 
commencing  October,  1st,  1864,  they  were  to  pay  rent  in  amount 
proportioned  to  the  coal  they  mined  and  raised  which  they  guar¬ 
antied  should  be  as  much  as  120,000  tons  per  annum.  They 
were  also  to  furnish  monthly  statements  of  the  coal  sent  away. 
Nothing  is  said  about  the  location  of  the  veins  in  the  written 
contract  of  lease,  but  on  the  contrary,  it  plainly  appears  there 
that  the  contracting  parties  were  uncertain  as  to  that  matter;  it 
is  but  vaguely  and  indefinitely  asserted  in  the  bill  and  complai¬ 
nants  affidavits  that  the  ascertained  position  of  the  veins  was  the 
basis  of  the  contract;  we  are  told  that  Try  on  “considered”  that 
the  Mammoth  Vein  ran  from  the  eastward  to  the  westward  point 
of  the  tract,  as  the  basis  of  the  stipulation  to  mine  therefrom 
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80,000  tons  per  annum.  That  one  Hoff,  Daupert,*  (Complainants 
surveyor)  Tryon  and  Osterman  (complainants  agent,)  discussed 
this  matter  and  all  agreed  that  the  Bear  Gap  was  the  Mammoth 
Vein;  this  does  not  look  like  a  positive  assertion  upon  Try  on’s 
part  on  which  complainants  acted,  but  on  the  contrary  shows 
that  all  parties  considered  the  question  an  open  one#  Tryon 
says  positively  for  the  defendants,  that  this  whole  statement  of 
complainants  is  wrong,  that  he  told  them  expressly  that  he 
(Tryon)  knew  nothing  of  the  land,  but  that  he  had  been  informed 
and  believed  it  contained  good  veins  of  coal,  that  there  was  no 
understanding  whatever  between  Osterman  and  himself  with 
regard  to  Daupert’s  prospecting,  that  in  fact  he  did  not  know  at 
that  time  Daupert  had  made  a  survey. 

The  eight  months  in  which  complainants  were  to  complete 
their  improvements  ran  by,  and  they  were  scarcely  commenced, 
owing  as  Try  on’s  affidavit  shows  to  the  gross  mismanagement  of 
complainants;  the  rent  was  to  commence  October  1st,  1864,  as 
for  120,000  tons  mined  and  raised  per  annum,  whether  mined 
or  not,  a  year  passes,  October  1st,  1865,  arrives,  $22,000  of  rent 
becomes  due;  and  although  they  had  mined,  raised  and  sent  away 
coal,  they  had  furnished  neither  a  monthly  account,  nor  paid 
one  cent  of  rent,  and  to  this  date  (January,  2d,  1868,)  although 
they  have  been  mining  and  shipping  coal,  and  owed  at  least 
$66,000  on  October,  1st,  1867,  they  have  neither  furnished  so 
much  as  one  account,  nor  paid  so  much  as  one  penny  of  rent, 
while  the  defendants  hands  have  been  tied  with  an  injunction 
granted  upon  security  in  $15,000. 

How  do  complainants  seek  to  excuse  themselves  for  their  utter 
failure  to  comply  with  the  plainest  and  most  reasonable  terms  of 
their  voluntary  contract  under  seal  with  us.  They  tell  us  the 
Beading  Bail  Boad  Company  promised  to  make  them  a  lateral 
road  to  this  operation,  that  somebody  frightened  the  Company  off 
and  they  failed  to  comply  with  their  undertaki  ng  with  complai¬ 
nants,  wherefore  complainants  will  not  pay  rent  to  their  landlords, 
for  even  the  coal  which  they  mined,  raised  and  transported  by  other 
means  to  market,  nor  render  them  accounts  of  the  coal  actually 
shipped. 
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Is  it  conceivable  that  the  complainants  and  their  counsel 
themselves  can  look  upon  this  alleged  excuse  for  their  total  dis¬ 
regard  of  their  contract  with  the  defendants  in  other  than  a  lu- 
dicrous  light.? 

Again  we  are  told  that  for  a  part  of  this  land  an  ejectment 
wras  brought,  and  a  writ  of  estrepement  issued.  How  does  this 
excuse  complainants?  They  cannot  dispute  the  title  of  their  own 
landlords,  the  ejectment  has  not  resulted  in  an  eviction,  there 
has  been  no  breach  of  the  undertaking  for  quiet  enjoyment  on 
the  part  of  the  defendants. 

It  is  noticeble  that  there  is  not  even  a  hint  in  the  bill  or  in¬ 
junction  affidavit,  that  the  alleged  title  of  “Munson  and  his 
party”  is  of  the  slighest  value.  It  is  evident  the  complainants 
do  not  regard  it  as  such,  for  they  assert  they  are  vigoursly  pro¬ 
secuting  their  improvements  under  our  lease.  The  writ  of  es- 
strepment  was  issued  without  notice  to  us,  never  served  upon 
us,  and  the  complainants  although  reccommended  by  Try  on  and 
promising  to  do  so,  never  asked  the  company  to  dissolve  it. 
The  case  of  the  complainants  on  this  point  would  be  more  satis¬ 
factory  if  there  was  more  ground  for  believing  that  this  ejectment 
and  writ  of  estrepement  were  not  issued  for  themselves  at  their 
own  expense  and  for  the  very  purpose  for  which  they  have  so 
effectually  used  them. 

Neither  the  ejectment  or  writ  of  estrepment  in  anywise  inter¬ 
fered  with  the  working  of  the  Mammoth  Vein,  from  which 
complainants  were  to  raise  and  mine  or  pay  for  as  if  mined 
80,000  tons  per  annum. 

To  return  to  our  first  question,  where  does  the  jurisdiction  of 
the  Court  of  Equity  attach  to  this  case?  In  all  this,  is  there  any 
fraud,  mistake  or  accident,  such  as  to  warrant  the  interfer¬ 
ence  of  such  a  tribunal. 

It  is  true  the  complainants  allege  a  mistake  as  to  the  location 
of  the  veins,  the  manner  of  its  assertion  and  denial  have  already 
been  adverted  to,  but  is  this  such  a  mistake  as  Equity  takes- 
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cognizance  of  as  a  ground  for  relief.  The  contract  is  carefully 
drawn  with  almost  minute  particularity,  nothing  is  said  with  re¬ 
gard  to  the  position  of  the  veins,  but  as  before  stated  it  appears 
in  the  lease  that  all  parties  knew  that  their  location  and  dip  were 
uncertain, and  werediscussing  the  probabilities  with  regard  to  them. 
The  bill  does  not  ask  to  have  the  contract  reformed,  how  could 
it  in  the  face  of  these  facts?  If  we  take  Tryon’s  positive  affidavit 
the  alleged  Equity  of  complainants  disappears;  if  we  take  the 
bill  and  complainants  injunction  affidavits,  no  more  appears  than 
that  in  a  speculative  matter  equally  open  to  all  to  form  an  op¬ 
inion,  wherein  each  one  knew  another  could  have  no  positive 
knowledge  until  the  tract  should  be  subsequently  tested,  the 
parties  all  coincided  in  guessing  wrongly  as  to  the  location  of 
the  veins,  and  then  proceeded  to  make  a  written  contract  providing 
for  the  contingency  of  their  being  mistaken. 

“It  is  true,  that  it  is  not  every  mistake  which  will  enable  the 
party  to  avoid  the  contract,  for  to  have  this  effect,  it  must  be  of 
its  essence,  the  sine  qua  non  of  the  contract,  or,  as  it  is  expressed 
the  efficient  cause  of  concoction.”  Brightly’s  Equity,  Jurispru¬ 
dence,  sec.  48,  citing  Miles,  vs.  Stevens,  3,  Barr,  37,  Geiger,  vs. 
Cook,  3,  W.  &  S.  270.  Bellas,  vs.  Hays,  5,  S.  &  E,.  427. 
Horback,  vs.  Gray,  8,  Watts,  497. 

The  case  fares  no  better  under  the  head  of  accident,  for  “a 
Court  of  Equity  will  not  relieve  a  party  were  he  has  entered 
into  a  positive  contract  or  obligation,  and  he  has  been  prevented 
from  fulfilling  it  by  accident.”  Brightly’s  Equity,  sec.  34. 

What  the  complainants  really  ask  is  the  recission  of  their  con¬ 
tract  of  lease  with  us  whereby  they  agreed  to  pay  us  $31,000 
per  annum  rent  and  account  monthly,  and  the  substitution  of  a  new 
one,  according  to  which  they  propose  to  occupy  our  land  rent 
free  indefinitely,  and  without  rendering  us  any  account  what¬ 
ever,  but, 

A  contract  already  executed  cannot  be  set  aside  for  any  thing 
but  fraud  or  paplable  mistake. 
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Nace,  vs.  Boyle,  et  al,  6,  Casey,  99.  S.  P.  Graham,  vs.  Pan¬ 
coast,  id,  89. 

Misrepresentation  as  to  value  is  not  a  ground  for  recission,  id. 

A  chancellor  “will  set  aside  an  agreement  made  under  a  mis¬ 
take,  but  he  will  never  make  a  new  agreement  for  the  parties* 
an  agreement  not  contemplated  when  the  mistake  was  made.” 
Hunt,  vs.  Rousmanier,  1  Peters,  13.  Cited  with  approval  by 
Mr.  Justice  Strong  in  Peters,  vs.  Florence.  2,  Wright,  199. 

We  submit:  1st,  There  is  no  equity  in  this  bill;  and  2d,  That 
if  there  is,  it  is  of  too  doubtful  a  nature  to  warrant  the  granting 
of  the  extraordinary  remedy  by  injunction. 

In  point  of  fact  the  estrepement  was  dissolved  on  the 

day  of  186  ,  as  appears  by  the  certified 

record  on  file  in  this  case. 

SHARPLESS, 

WM.  L.  HIRST. 

Atty's  for  Appellants. 


